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IN THE COURT OF APPEALS 
STATE OF UTAH 
DANIEL F. HARMON, MICHAEL G. 
BICK, AND MARY A FOLKMAN, 
Petitioners 
v, 
OGDEN CITY CIVIL SERVICE 
COMMISSION 
Respondent 
Case No. 930802-CA 
Category No. 14 
REPLY BRIEF OF PETITIONERS 
DETERMINATIVE STATUTES AND RULES 
Copies of the determinative statutes and rules are included 
in the addendum to Petitioners original brief herein. 
ARGUMENT 
A. THE RESPONDENT COMMISSION HAS IGNORED THE CONCEPT 
OF IMPLIED POWERS 
The Respondent Commission gives lip service to the concept 
that jurisdiction of administrative agencies can be both express 
and implied in the enabling law. Brief of Respondent at 5 and 6. 
This doctrine of implied powers is succinctly stated by the Utah 
Supreme Court in Bennion v. ANR Production Co., 819 P.2d 343 
(Utah 1991): 
1 
[I]n addition to those powers expressly conferred upon 
an administrative agency, the agency has such implied 
powers as are reasonably necessary to effectuate its 
express powers or duties. 
Id. at 350 (emphasis added). This doctrine of implied powers is 
at the crux of this proceeding. Petitioners' original brief 
before this Court demonstrates that the power to hear grievances 
dealing with pay issues is essential (not merely "reasonably 
necessary") to the Civil Service Commission's express powers and 
duties of governing civil service employees on the basis of merit 
rather than partisanship. The Respondent substantially ignores 
this argument and argues instead that the Commission's power is 
limited by its empowering legislation. The Respondent points out 
that the empowering legislation does not expressly provide for 
appeals except in the case of suspended or discharged employees 
and therefore concludes that the Commission was without 
jurisdiction in the instant case. Indeed, the Commission in the 
proceeding below went so far as to specifically conclude that its 
jurisdiction must be expressly granted and that it could not 
imply jurisdiction: 
Where no express statement of jurisdiction over pay 
issues is contained in the statute, the Commission 
concludes that the law does not allow the Commission to 
imply or assume jurisdiction. 
Bick Record at 33. This is simply error and sufficient reason 
alone for reversal of the Commission's decision. 
2 
B. PIERCEY V, CIVIL SERVICE COMMISSION IS NOT CONTROLLING. 
The Respondent Commission relies heavily on Piercey v. Civil 
Service Commission of Salt Lake City, 208 P.2d 1123 (Utah 1949). 
But Piercey should not be considered as controlling precedent for 
a number of reasons. The most obvious is that it does not 
address the issue of whether civil service commissions under Utah 
law have jurisdiction over inequities in compensation occurring 
upon promotion, as in the case of Harmon and Bick, or upon 
adoption of new compensation schedules, as in the case of 
Folkman. Piercey strictly holds only that the Civil Service 
Commission of Salt Lake City, under state law as then existing, 
and under the commission's own rules, did not have jurisdiction 
to look behind an employee resignation to determine if it was 
coerced or later withdrawn. 
In Piercey, the Court was influenced by the fact that the 
Commission's own rules limited its authority to hearing appeals 
arising only from the discharge of an employee: 
It is also apparent that the commission when 
promulgating rule 4-6 had in mind that appeals would 
only lie from the discharge of an employee in civil 
service. Other rules promulgated by the Commission 
likewise express an intention on the part of that body 
to entertain appeals only when the appellant has been 
discharged. The Statute and the rules and regulations 
of the Commission are silent on the matter of appeals 
from resignations. 
Id. at 1126. In contrast, the rules of the Ogden Commission 
recognize its jurisdiction over a broad range of issues, 
consistent with the statutory provisions. See Petitioners Brief 
3 
at 12 through 14. 
Piercey was decided forty-five years ago. Two justices 
concurred with the majority opinion only because in their view 
the Commission was without jurisdiction because the appeal to the 
Commission wasn't taken within five days as required by the 
statute. Subsequent to Piercey, the Utah Legislation has 
extended the application of the civil service laws. For example, 
in 1953 the Legislature extended civil service coverage to 
employees of health departments in cities of the first class. 
Laws of the State of Utah, 1953, Chapter 20. And as noted in 
Petitioners original brief, in 1992 the Legislature provided for 
a civil service system for county fire districts, more 
articulately providing for grievance and appeal processes 
regarding compensation and pay issues. See Petitioners Brief at 
12. 
Piercey should be limited as precedent to the peculiar facts 
of that case. Indeed, Respondent appropriately does not make any 
claim that it is controlling in this case. 
C. RESPONDENTS REMAINING ARGUMENTS ARE WITHOUT MERIT. 
The Respondent Commission suggests that the aggrieved 
employees are not without a remedy because they can appeal 
through regular administrative channels. Such observation 
ignores that the purpose of civil service laws is to put 
positions in the classified service beyond political control. 
4 
See 15A Am. Jur. 2d Civil Service § 1 (1976). 
The Respondent argues that Ogden City ordinances and Ogden 
Civil Service Commission rules limit the Commission's 
jurisdiction to matters provided by state law. This argument 
begs the question of what jurisdiction is conferred upon the 
Commission by state law. 
Your petitioners have responded to all other substantial 
arguments of the Respondents herein or in their original brief. 
The crux of the matter is that the purpose of civil service laws 
and the commissions established pursuant thereto is to govern 
civil service employees on the basis of merit rather than on the 
basis of partisanship and personal favoritism. It is necessarily 
implied in the civil service laws in this state (indeed expressly 
provided in some cases) that civil service commissions have the 
duty and power to hear and decide compensation issues, 
particularly when they involve issues of seniority and merit. 
CONCLUSION 
The Ogden Civil Service Commission erred when it dismissed 
the appeals of Harmon, Bick and Folkman for lack of jurisdiction. 
This Court of Appeals should reverse the decisions of the 
Commission and remand these consolidated matters back to the 
Commission for full hearings on the merits of the grievances that 
were filed with the Commission. 
5 
RESPECTFULLY SUBMITTED yiis fourteenth^ day of December, 
1994. 
teANK S. WARNER 
Attorney for Petitioners 
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